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11 On February 9, 1994, Newton was convicted of a felony

of fense commtted on Cctober 5, 1993, and was sentenced to prison



until Cctober 22, 1998. Because Newton earned early release
credits, the Arizona Departnent of Corrections released him on
April 9, 1997. In 1998, Newton was convicted of an offense he
commtted on January 27, 1998. The trial court enhanced his
sentence pursuant to Arizona Revised Statute (AR S.) section 13-
604. 02.

12 The version of AR S. section 13-604.02 in effect when
Newt on conm tted his 1993 offense i ncluded earned credit rel easees
in the group of offenders subject to sentence enhancenent.?
Effective January 1, 1994, as part of omibus crimnal code
revisions, the |l egislature anended section 13-604.02; the anmended
statute did not include earned credit rel easees anong t hose subj ect
to increased penalties if they offended while on release.? The
only issue before us is whether Newton’s sentence for the 1998
of fense shoul d be determ ned according to the sentencing statute in

effect in 1993, when he commtted the offense for which he earned

! The version of section 13-604.02.B in effect in 1993
provi ded sentence enhancenent for a person convicted of a felony
offense commtted while the person was “on probation for a
conviction of a felony offense or parole, work furlough or any
ot her release or escape fromconfinenrent . . . .” ARS § 13-
604. 02. B (1995).

2 The anended version of section 13-604.02.B, in effect in

1998, applied to persons “on probation for a conviction of a felony
of fense or parole, work furlough, comunity supervision or escape

fromconfinement . . . .7 A RS § 13-604.02.B (2000 Supp.). In
1999, the legislature anended the statute and reinserted the
| anguage “or any other release.” A RS 8§ 13-604.02.B (2000
Supp.).



early release, or that in effect when he commtted the 1998
of fense. W exercise jurisdiction pursuant to Arizona Constitution
article 6, section 5.3.

13 A basic principle of crimnal law requires that an
of fender be sentenced under the laws in effect at the tinme he
commtted the offense for which he is being sentenced. ARS. 8 1-
246 (1995). Wien Newton commtted the 1998 offense, the sentence
enhancenment provisions of section 13-604.02 did not apply to
of fenders on early release. Therefore, unless sone exception
applies, the trial court commtted fundanmental error in applying
that statute to enhance Newton's sentence. State v. Gaves, 188
Ariz. 24, 27, 932 P.2d 289, 292 (1996).

14 The state argues that the |l egislative intent provision of
the 1993 ommibus crine bill, which amended section 13-604.02,
creates an exception to the sentencing principle described above by
mandat i ng that the newlaws apply only to post-1993 offenders.® W

agree that the legislature intended that the 1993 anendnents

3 The intent provision states:

It is the intent of the |legislature that the provisions
of this act relating to parole, work furlough, hone
arrest, earned release credits and other early rel ease
prograns have only prospective effect. For any person
convicted for an offense commtted before [January 1,
1994,] the provisions of this act shall have no effect
and such person shall be eligible for and may participate
in such prograns as though this act has not passed.

1993 Ariz. Sess. Laws (First Reg. Sess.) ch. 255, 88§ 101, 98
(enphasi s added).



recei ve prospective application only. We di sagree that giving
prospective effect to the anmendnents subjects Newton to the pre-
amendnent sentencing statute.

15 The |l egislative changes to the effect of rel ease status
upon future sentences did not retroactively affect Newton's prior
conviction, his prior sentence, his earned rel ease credits, or his
rel ease status. Instead, the legislature altered the penalty for
a releasee’s future crines, as it is entitled to do. Just as the
| egi sl ature can nmake nore severe the effect of conmtting a crine
while on rel ease status, State v. Cocio, 147 Ariz. 277, 284, 709
P.2d 1336, 1343 (1985), so can the | egi sl ature nmake | ess severe the
i npact of commtting a crinme while on rel ease status. Because this
change had only prospective effect, the intent provision does not
create an exception to the statutory mandate that offenders be
sentenced under the statutes in effect at the time they commt
their crines.

16 For the foregoi ng reasons, we vacate the decision of the
Court of Appeals and remand to the trial court for resentencing
under the version of section 13-604.02 in effect at the ti ne Newt on

commtted the current offense.
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